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the same non-English language, as de-
termined in guidance published by the
Secretary.

(f) Secretarial authority. The Sec-
retary may determine that the exter-
nal review process of a group health
plan or health insurance issuer, in op-
eration as of March 23, 2010, is consid-
ered in compliance with the applicable
process established under paragraph (c)
or (d) of this section if it substantially
meets the requirements of paragraph
(c) or (d) of this section, as applicable.

(g) Applicability date. The provisions
of this section apply for plan years be-
ginning on or after September 23, 2010.
See §2590.715-1251 of this part for deter-
mining the application of this section
to grandfathered health plans (pro-
viding that these rules regarding inter-
nal claims and appeals and external re-
view processes do not apply to grand-
fathered health plans).

[75 FR 433564, July 23, 2010, as amended at 76
FR 37230, June 24, 2011; 76 FR 44492, July 26,
2011]

§2590.715-2719A Patient protections.

(a) Choice of health care professional-
(1) Designation of primary care provider—
(i) In general. If a group health plan, or
a health insurance issuer offering
group health insurance coverage, re-
quires or provides for designation by a
participant or beneficiary of a partici-
pating primary care provider, then the
plan or issuer must permit each partic-
ipant or beneficiary to designate any
participating primary care provider
who is available to accept the partici-
pant or beneficiary. In such a case, the
plan or issuer must comply with the
rules of paragraph (a)(4) of this section
by informing each participant of the
terms of the plan or health insurance
coverage regarding designation of a
primary care provider.

(ii) Example. The rules of this para-
graph (a)(1) are illustrated by the fol-
lowing example:

Example. (i) Facts. A group health plan re-
quires individuals covered under the plan to
designate a primary care provider. The plan
permits each individual to designate any pri-
mary care provider participating in the
plan’s network who is available to accept the
individual as the individual’s primary care
provider. If an individual has not designated
a primary care provider, the plan designates
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one until one has been designated by the in-
dividual. The plan provides a notice that sat-
isfies the requirements of paragraph (a)(4) of
this section regarding the ability to des-
ignate a primary care provider.

(i1) Conclusion. In this Example, the
plan has satisfied the requirements of
paragraph (a) of this section.

(2) Designation of pediatrician as pri-
mary care provider—(i) In general. If a
group health plan, or a health insur-
ance issuer offering group health insur-
ance coverage, requires or provides for
the designation of a participating pri-
mary care provider for a child by a par-
ticipant or beneficiary, the plan or
issuer must permit the participant or
beneficiary to designate a physician
(allopathic or osteopathic) who special-
izes in pediatrics as the child’s primary
care provider if the provider partici-
pates in the network of the plan or
issuer and is available to accept the
child. In such a case, the plan or issuer
must comply with the rules of para-
graph (a)(4) of this section by inform-
ing each participant of the terms of the
plan or health insurance coverage re-
garding designation of a pediatrician as
the child’s primary care provider.

(ii) Construction. Nothing in para-
graph (a)(2)(i) of this section is to be
construed to waive any exclusions of
coverage under the terms and condi-
tions of the plan or health insurance
coverage with respect to coverage of
pediatric care.

(iii) Examples. The rules of this para-
graph (a)(2) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. A group health plan’s
HMO designates for each participant a physi-
cian who specializes in internal medicine to
serve as the primary care provider for the
participant and any beneficiaries. Partici-
pant A requests that Pediatrician B be des-
ignated as the primary care provider for A’s
child. B is a participating provider in the
HMO’s network.

(ii) Conclusion. In this Example 1, the HMO
must permit A’s designation of B as the pri-
mary care provider for A’s child in order to
comply with the requirements of this para-
graph (a)(2).

Example 2. (i) Facts. Same facts as Example
1, except that A takes A’s child to B for
treatment of the child’s severe shellfish al-
lergies. B wishes to refer A’s child to an al-
lergist for treatment. The HMO, however,
does not provide coverage for treatment of
food allergies, nor does it have an allergist
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participating in its network, and it therefore
refuses to authorize the referral.

(ii) Conclusion. In this Example 2, the HMO
has not violated the requirements of this
paragraph (a)(2) because the exclusion of
treatment for food allergies is in accordance
with the terms of 4’s coverage.

(3) Patient access to obstetrical and
gynecological care—(i) General rights—
(A) Direct access. A group health plan,
or a health insurance issuer offering
group health insurance coverage, de-
scribed in paragraph (a)(3)(ii) of this
section may not require authorization
or referral by the plan, issuer, or any
person (including a primary care pro-
vider) in the case of a female partici-
pant or beneficiary who seeks coverage
for obstetrical or gynecological care
provided by a participating health care
professional who specializes in obstet-
rics or gynecology. In such a case, the
plan or issuer must comply with the
rules of paragraph (a)(4) of this section
by informing each participant that the
plan may not require authorization or
referral for obstetrical or gyneco-
logical care by a participating health
care professional who specializes in ob-
stetrics or gynecology. The plan or
issuer may require such a professional
to agree to otherwise adhere to the
plan’s or issuer’s policies and proce-
dures, including procedures regarding
referrals and obtaining prior authoriza-
tion and providing services pursuant to
a treatment plan (if any) approved by
the plan or issuer. For purposes of this
paragraph (a)(3), a health care profes-
sional who specializes in obstetrics or
gynecology is any individual (including
a person other than a physician) who is
authorized under applicable State law
to provide obstetrical or gynecological
care.

(B) Obstetrical and gynecological care.
A group health plan or health insur-
ance issuer described in paragraph
(a)(3)(ii) of this section must treat the
provision of obstetrical and gyneco-
logical care, and the ordering of re-
lated obstetrical and gynecological
items and services, pursuant to the di-
rect access described under paragraph
(a)(3)(1)(A) of this section, by a partici-
pating health care professional who
specializes in obstetrics or gynecology
as the authorization of the primary
care provider.

29 CFR Ch. XXV (7-1-13 Edition)

(ii) Application of paragraph. A group
health plan, or a health insurance
issuer offering group health insurance
coverage, is described in this paragraph
(a)(3) if the plan or issuer—

(A) Provides coverage for obstetrical
or gynecological care; and

(B) Requires the designation by a
participant or beneficiary of a partici-
pating primary care provider.

(iii) Construction. Nothing in para-
graph (a)(3)(i) of this section is to be
construed to—

(A) Waive any exclusions of coverage
under the terms and conditions of the
plan or health insurance coverage with
respect to coverage of obstetrical or
gynecological care; or

(B) Preclude the group health plan or
health insurance issuer involved from
requiring that the obstetrical or gyne-
cological provider notify the primary
care health care professional or the
plan or issuer of treatment decisions.

(iv) Erxamples. The rules of this para-
graph (a)(3) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. A group health plan re-
quires each participant to designate a physi-
cian to serve as the primary care provider
for the participant and the participant’s
family. Participant A, a female, requests a
gynecological exam with Physician B, an in-
network physician specializing in gyneco-
logical care. The group health plan requires
prior authorization from A’s designated pri-
mary care provider for the gynecological
exam.

(ii) Conclusion. In this Example 1, the group
health plan has violated the requirements of
this paragraph (a)(3) because the plan re-
quires prior authorization from A’s primary
care provider prior to obtaining gyneco-
logical services.

Example 2. (i) Facts. Same facts as Example
1 except that 4 seeks gynecological services
from C, an out-of-network provider.

(ii) Conclusion. In this Example 2, the group
health plan has not violated the require-
ments of this paragraph (a)(3) by requiring
prior authorization because C is not a par-
ticipating health care provider.

Example 3. (i) Facts. Same facts as Example
1 except that the group health plan only re-
quires B to inform A’s designated primary
care physician of treatment decisions.

(ii) Conclusion. In this Example 3, the group
health plan has not violated the require-
ments of this paragraph (a)(3) because 4 has
direct access to B without prior authoriza-
tion. The fact that the group health plan re-
quires notification of treatment decisions to
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the designated primary care physician does
not violate this paragraph (a)(3).

Example 4. (i) Facts. A group health plan re-
quires each participant to designate a physi-
cian to serve as the primary care provider
for the participant and the participant’s
family. The group health plan requires prior
authorization before providing benefits for
uterine fibroid embolization.

(ii) Conclusion. In this Example 4, the plan
requirement for prior authorization before
providing benefits for uterine fibroid
embolization does not violate the require-
ments of this paragraph (a)(3) because,
though the prior authorization requirement
applies to obstetrical services, it does not re-
strict access to any providers specializing in
obstetrics or gynecology.

(4) Notice of right to designate a pri-
mary care provider—(i) In general. If a
group health plan or health insurance
issuer requires the designation by a
participant or beneficiary of a primary
care provider, the plan or issuer must
provide a notice informing each partic-
ipant of the terms of the plan or health
insurance coverage regarding designa-
tion of a primary care provider and of
the rights—

(A) Under paragraph (a)(1)(i) of this
section, that any participating primary
care provider who is available to ac-
cept the participant or beneficiary can
be designated;

(B) Under paragraph (a)(2)(i) of this
section, with respect to a child, that
any participating physician who spe-
cializes in pediatrics can be designated
as the primary care provider; and

(C) Under paragraph (a)(3)(i) of this
section, that the plan may not require
authorization or referral for obstetrical
or gynecological care by a partici-
pating health care professional who
specializes in obstetrics or gynecology.

(ii) Timing. The notice described in
paragraph (a)(4)(i) of this section must
be included whenever the plan or issuer
provides a participant with a summary
plan description or other similar de-
scription of benefits under the plan or
health insurance coverage.

(iii) Model language. The following
model language can be used to satisfy
the notice requirement described in
paragraph (a)(4)(i) of this section:

(A) For plans and issuers that require
or allow for the designation of primary
care providers by participants or bene-
ficiaries, insert:

§2590.715-2719A

[Name of group health plan or health in-
surance issuer] generally [requires/allows]
the designation of a primary care provider.
You have the right to designate any primary
care provider who participates in our net-
work and who is available to accept you or
your family members. [If the plan or health
insurance coverage designates a primary
care provider automatically, insert: Until
you make this designation, [name of group
health plan or health insurance issuer] des-
ignates one for you.] For information on how
to select a primary care provider, and for a
list of the participating primary care pro-
viders, contact the [plan administrator or
issuer] at [insert contact information].

(B) For plans and issuers that require
or allow for the designation of a pri-
mary care provider for a child, add:

For children, you may designate a pedia-
trician as the primary care provider.

(C) For plans and issuers that provide
coverage for obstetric or gynecological
care and require the designation by a
participant or beneficiary of a primary
care provider, add:

You do not need prior authorization from
[name of group health plan or issuer] or from
any other person (including a primary care
provider) in order to obtain access to obstet-
rical or gynecological care from a health
care professional in our network who special-
izes in obstetrics or gynecology. The health
care professional, however, may be required
to comply with certain procedures, including
obtaining prior authorization for certain
services, following a pre-approved treatment
plan, or procedures for making referrals. For
a list of participating health care profes-
sionals who specialize in obstetrics or gyne-
cology, contact the [plan administrator or
issuer] at [insert contact information].

(b) Coverage of emergency services—(1)
Scope. If a group health plan, or a
health insurance issuer offering group
health insurance coverage, provides
any benefits with respect to services in
an emergency department of a hos-
pital, the plan or issuer must cover
emergency services (as defined in para-
graph (b)(4)(ii) of this section) con-
sistent with the rules of this paragraph
(b).

(2) General rules. A plan or issuer sub-
ject to the requirements of this para-
graph (b) must provide coverage for
emergency services in the following
manner—

(i) Without the need for any prior au-
thorization determination, even if the
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emergency services are provided on an
out-of-network basis;

(ii) Without regard to whether the
health care provider furnishing the
emergency services is a participating
network provider with respect to the
services;

(iii) If the emergency services are
provided out of network, without im-
posing any administrative requirement
or limitation on coverage that is more
restrictive than the requirements or
limitations that apply to emergency
services received from in-network pro-
viders;

(iv) If the emergency services are
provided out of network, by complying
with the cost-sharing requirements of
paragraph (b)(3) of this section; and

(v) Without regard to any other term
or condition of the coverage, other
than—

(A) The exclusion of or coordination
of benefits;

(B) An affiliation or waiting period
permitted under part 7 of ERISA, part
A of title XXVII of the PHS Act, or
chapter 100 of the Internal Revenue
Code; or

(C) Applicable cost sharing.

(3) Cost-sharing requirements—(i) Co-
payments and coinsurance. Any cost-
sharing requirement expressed as a co-
payment amount or coinsurance rate
imposed with respect to a participant
or beneficiary for out-of-network emer-
gency services cannot exceed the cost-
sharing requirement imposed with re-
spect to a participant or beneficiary if
the services were provided in-network.
However, a participant or beneficiary
may be required to pay, in addition to
the in-network cost sharing, the excess
of the amount the out-of-network pro-
vider charges over the amount the plan
or issuer is required to pay under this
paragraph (b)(3)(i). A group health plan
or health insurance issuer complies
with the requirements of this para-
graph (b)(3) if it provides benefits with
respect to an emergency service in an
amount equal to the greatest of the
three amounts specified in paragraphs
OB)A(A), (L)(B)E)(B), and (b)(3)(H)(C)
of this section (which are adjusted for
in-network cost-sharing requirements).

(A) The amount negotiated with in-
network providers for the emergency
service furnished, excluding any in-net-

29 CFR Ch. XXV (7-1-13 Edition)

work copayment or coinsurance im-
posed with respect to the participant
or beneficiary. If there is more than
one amount negotiated with in-net-
work providers for the emergency serv-
ice, the amount described under this
paragraph (b)(3)(i)(A) is the median of
these amounts, excluding any in-net-
work copayment or coinsurance im-
posed with respect to the participant
or beneficiary. In determining the me-
dian described in the preceding sen-
tence, the amount negotiated with
each in-network provider is treated as
a separate amount (even if the same
amount is paid to more than one pro-
vider). If there is no per-service
amount negotiated with in-network
providers (such as under a capitation
or other similar payment arrange-
ment), the amount under this para-
graph (b)(3)(i)(A) is disregarded.

(B) The amount for the emergency
service calculated using the same
method the plan generally uses to de-
termine payments for out-of-network
services (such as the usual, customary,
and reasonable amount), excluding any
in-network copayment or coinsurance
imposed with respect to the participant
or beneficiary. The amount in this
paragraph (b)(3)(i)(B) is determined
without reduction for out-of-network
cost sharing that generally applies
under the plan or health insurance cov-
erage with respect to out-of-network
services. Thus, for example, if a plan
generally pays 70 percent of the usual,
customary, and reasonable amount for
out-of-network services, the amount in
this paragraph (b)(3)(1)(B) for an emer-
gency service is the total (that is, 100
percent) of the usual, customary, and
reasonable amount for the service, not
reduced by the 30 percent coinsurance
that would generally apply to out-of-
network services (but reduced by the
in-network copayment or coinsurance
that the individual would be respon-
sible for if the emergency service had
been provided in-network).

(C) The amount that would be paid
under Medicare (part A or part B of
title XVIII of the Social Security Act,
42 U.S.C. 1395 et seq.) for the emergency
service, excluding any in-network co-
payment or coinsurance imposed with
respect to the participant or bene-
ficiary.
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(ii) Other cost sharing. Any cost-shar-
ing requirement other than a copay-
ment or coinsurance requirement (such
as a deductible or out-of-pocket max-
imum) may be imposed with respect to
emergency services provided out of
network if the cost-sharing require-
ment generally applies to out-of-net-
work benefits. A deductible may be im-
posed with respect to out-of-network
emergency services only as part of a
deductible that generally applies to
out-of-network benefits. If an out-of-
pocket maximum generally applies to
out-of-network benefits, that out-of-
pocket maximum must apply to out-of-
network emergency services.

(iii) Examples. The rules of this para-
graph (b)(3) are illustrated by the fol-
lowing examples. In all of these exam-
ples, the group health plan covers bene-
fits with respect to emergency services.

Example 1. (i) Facts. A group health plan
imposes a 25% coinsurance responsibility on
individuals who are furnished emergency
services, whether provided in network or out
of network. If a covered individual notifies
the plan within two business days after the
day an individual receives treatment in an
emergency department, the plan reduces the
coinsurance rate to 15%.

(ii) Conclusion. In this Erample 1, the re-
quirement to notify the plan in order to re-
ceive a reduction in the coinsurance rate
does not violate the requirement that the
plan cover emergency services without the
need for any prior authorization determina-
tion. This is the result even if the plan re-
quired that it be notified before or at the
time of receiving services at the emergency
department in order to receive a reduction in
the coinsurance rate.

Example 2. (i) Facts. A group health plan
imposes a $60 copayment on emergency serv-
ices without preauthorization, whether pro-
vided in network or out of network. If emer-
gency services are preauthorized, the plan
waives the copayment, even if it later deter-
mines the medical condition was not an
emergency medical condition.

(ii) Conclusion. In this Example 2, by requir-
ing an individual to pay more for emergency
services if the individual does not obtain
prior authorization, the plan violates the re-
quirement that the plan cover emergency
services without the need for any prior au-
thorization determination. (By contrast, if,
to have the copayment waived, the plan
merely required that it be notified rather
than a prior authorization, then the plan
would not violate the requirement that the
plan cover emergency services without the

§2590.715-2719A

need for any prior authorization determina-
tion.)

Example 3. (i) Facts. A group health plan
covers individuals who receive emergency
services with respect to an emergency med-
ical condition from an out-of-network pro-
vider. The plan has agreements with in-net-
work providers with respect to a certain
emergency service. Each provider has agreed
to provide the service for a certain amount.
Among all the providers for the service: one
has agreed to accept $85, two have agreed to
accept $100, two have agreed to accept $110,
three have agreed to accept $120, and one has
agreed to accept $150. Under the agreement,
the plan agrees to pay the providers 80% of
the agreed amount, with the individual re-
ceiving the service responsible for the re-
maining 20%.

(ii) Conclusion. In this Example 3, the values
taken into account in determining the me-
dian are $85, $100, $100, $110, $110, $120, $120,
$120, and $150. Therefore, the median amount
among those agreed to for the emergency
service is $110, and the amount under para-
graph (b)(3)(1)(A) of this section is 80% of $110
($88).

Example 4. (i) Facts. Same facts as Example
3. Subsequently, the plan adds another pro-
vider to its network, who has agreed to ac-
cept $150 for the emergency service.

(ii) Conclusion. In this Erample 4, the me-
dian amount among those agreed to for the
emergency service is $115. (Because there is
no one middle amount, the median is the av-
erage of the two middle amounts, $110 and
$120.) Accordingly, the amount under para-
graph (b)(3)(1)(A) of this section is 80% of $115
($92).

Example 5. (i) Facts. Same facts as Example
4. An individual covered by the plan receives
the emergency service from an out-of-net-
work provider, who charges $125 for the serv-
ice. With respect to services provided by out-
of-network providers generally, the plan re-
imburses covered individuals 50% of the rea-
sonable amount charged by the provider for
medical services. For this purpose, the rea-
sonable amount for any service is based on
information on charges by all providers col-
lected by a third party, on a zip code by zip
code basis, with the plan treating charges at
a specified percentile as reasonable. For the
emergency service received by the indi-
vidual, the reasonable amount calculated
using this method is $116. The amount that
would be paid under Medicare for the emer-
gency service, excluding any copayment or
coinsurance for the service, is $80.

(ii) Conclusion. In this Erample 5, the plan
is responsible for paying $92.80, 80% of $116.
The median amount among those agreed to
for the emergency service is $115 and the
amount the plan would pay is $92 (80% of
$115); the amount calculated using the same
method the plan uses to determine payments
for out-of-network services—$116—excluding
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the in-network 20% coinsurance, is $92.80;
and the Medicare payment is $80. Thus, the
greatest amount is $92.80. The individual is
responsible for the remaining $32.20 charged
by the out-of-network provider.

Example 6. (i) Facts. Same facts as Example
5. The group health plan generally imposes a
$250 deductible for in-network health care.
With respect to all health care provided by
out-of-network providers, the plan imposes a
$500 deductible. (Covered in-network claims
are credited against the deductible.) The in-
dividual has incurred and submitted $260 of
covered claims prior to receiving the emer-
gency service out of network.

(ii) Conclusion. In this Example 6, the plan
is not responsible for paying anything with
respect to the emergency service furnished
by the out-of-network provider because the
covered individual has not satisfied the high-
er deductible that applies generally to all
health care provided out of network. How-
ever, the amount the individual is required
to pay is credited against the deductible.

(4) Definitions. The definitions in this
paragraph (b)(4) govern in applying the
provisions of this paragraph (b).

(i) Emergency medical condition. The
term emergency medical condition means
a medical condition manifesting itself
by acute symptoms of sufficient sever-
ity (including severe pain) so that a
prudent layperson, who possesses an
average knowledge of health and medi-
cine, could reasonably expect the ab-
sence of immediate medical attention
to result in a condition described in
clause (i), (ii), or (iii) of section
1867(e)(1)(A) of the Social Security Act
(42 U.S.C. 1395dd(e)(1)(A)). (In that pro-
vision of the Social Security Act,
clause (i) refers to placing the health of
the individual (or, with respect to a
pregnant woman, the health of the
woman or her unborn child) in serious
jeopardy; clause (ii) refers to serious
impairment to bodily functions; and
clause (iii) refers to serious dysfunc-
tion of any bodily organ or part.)

(ii) Emergency services. The term emer-
gency services means, with respect to an
emergency medical condition—

(A) A medical screening examination
(as required under section 1867 of the
Social Security Act, 42 U.S.C. 1395dd)
that is within the capability of the
emergency department of a hospital,
including ancillary services routinely
available to the emergency department
to evaluate such emergency medical
condition, and

29 CFR Ch. XXV (7-1-13 Edition)

(B) Such further medical examina-
tion and treatment, to the extent they
are within the capabilities of the staff
and facilities available at the hospital,
as are required under section 1867 of
the Social Security Act (42 U.S.C.
1395dd) to stabilize the patient.

(iii) Stabilize. The term to stabilice,
with respect to an emergency medical
condition (as defined in paragraph
(b)(4)(i) of this section) has the mean-
ing given in section 1867(e)(3) of the So-
cial Security Act (42 U.S.C.
1395dd(e)(3)).

(c) Applicabdility date. The provisions
of this section apply for plan years be-
ginning on or after September 23, 2010.
See §2590.715-12561 of this part for deter-
mining the application of this section
to grandfathered health plans (pro-
viding that these rules regarding pa-
tient protections do not apply to
grandfathered health plans).

[75 FR 37232, June 28, 2010]

Subpart D—General Provisions
Related to Subparts B and C

SOURCE: 62 FR 16941, Apr. 8, 1997, unless
otherwise noted. Redesignated at 656 FR 82142,
Dec. 27, 2000.

§2590.731 Preemption; State flexi-

bility; construction.

(a) Continued applicability of State law
with respect to health insurance issuers.
Subject to paragraph (b) of this section
and except as provided in paragraph (c)
of this section, part 7 of subtitle B of
Title I of the Act is not to be construed
to supersede any provision of State law
which establishes, implements, or con-
tinues in effect any standard or re-
quirement solely relating to health in-
surance issuers in connection with
group health insurance coverage except
to the extent that such standard or re-
quirement prevents the application of a
requirement of this part.

(b) Continued preemption with respect
to group health plans. Nothing in part 7
of subtitle B of Title I of the Act af-
fects or modifies the provisions of sec-
tion 514 of the Act with respect to
group health plans.

(c) Special rules—(1) In general. Sub-
ject to paragraph (c)(2) of this section,
the provisions of part 7 of subtitle B of
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